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of limitations as to torts does not apply to it. Railway Co. v. Rosenburg, 
129 Ala., 287; Railway Co. v. Neal, 79 Tenn., 270. This was the decision 
where the goods were destroyed by fire. Railway Co. v. Spann, 40 So., 83 
(Ala.). And where the allegations of the complaint support a contract 
or a tort action, if the action would be barred as a tort action, it will be 
treated as a contract action. Railway Co. v. Sweet, 63 Ark., 563. 

Divorce — Alimony — Desertion. — Suydam v. Suydam, 80 Atl., 1057 
(N. J. Ch.) — Held, if a husband be guilty of conduct amounting to a matri- 
monial offence that would constitute ground for a divorce or alimony his 
wife is justified in leaving him and the desertion thereby becomes his. 

Judicial authorities, although not in entire accord with the position 
taken by the main case, support it by weight of numbers. Cattison v. Cat- 
tison, 10 Harris 275 (Pa.) ; Pierce v. Pierce, 33 la., 238; Hall v. Hall, 25 
Ky. L. R., 1304 ; Johnson v. Johnson, 125 111., 510. Better reason, however, 
and some judicial opinions uphold the more liberal view that ill conduct 
which will justify a desertion need not be such as would have authorized 
a judicial separation or divorce. Lyster v. Lyster, 111 Mass., 327; Naulet 
v. Dubois, 6 La. An., 403; Gillinwaters v. Gillinwaters, 23 Mo., 60. But, 
in Massachusetts, although the wife is justified in leaving the marital home, 
as stated above, the desertion does not become that of the husband. Pidge 
v. Pidge, 44 Mass., 257. And in Indiana the conservative view is adopted 
that the conduct causing the spouse to leave, in order to constitute a con- 
structive desertion, must have been such as would itself have been a 
ground for an absolute divorce. Barnett v. Barnett, 27 Ind. App., 466. If 
the desertion is justified by the husband's misconduct, the fact that he sup- 
ports his wife during the separation is not a bar to a divorce for desertion. 
Magrath v. Magrath, 103 Mass., 577. But leaving the marital home in 
consequence of mere warnings to leave, quarrels, or family unpleasantness 
is not, however, held a sufficient ground to constitute desertion on the part 
of the spouse who remains. Rathbun v. Rathbun, 76 Mich., 462; Gains v. 
Gains, 19 S. W., 929. But forcing the other party to leave by cruelty 
and abuse, held, to show desertion. Harding v. Harding, 22 Md., 337. Or 
by adultery at the marital home. Marker v. Marker, 11 N. J. Eq., 256. 
Although, if husband's adultery, because of which his wife leaves him, was 
at a place other than his home, it is held not to constitute desertion by him. 
Lake v. Lake, 65 N. J. Eq., 544. 

Divorce — Desertion — Revival After Condonation. — LaFlamme v. 
LaFlamme, 96 N. E., 62 (Mass.) — Held, that where the husband visited 
his wife where she was living after having deserted him, and remained for 
four days, when they cohabited as man and wife, there was a complete 
renewal of the marriage relation, and her subsequent refusal to accom- 
pany him to his home would not avoid the effect of his condonation. 

In an action for divorce the period of time required by the statute must 
be continuous and not interrupted by any conduct constituting condona- 
tion. Woolfolk v. Woolfolk, 96 Ky., 657; Dreisler v. Dreisler, 69 N. Y. 
Supp., 326; Holmes v. Holmes, 44 Mich., 555. Where there is such inter- 



